
Court of Appeals of Kentucky.
THOMAS et al.

v.
CITY OF HORSE CAVE et al.

June 13, 1933.

Appeal from Circuit Court, Hart County.

Suit by Horse Cave, a city of the fifth class, and
others, against Dr. H. B. Thomas and others. Judg-
ment for plaintiffs, and defendants appeal.

Affirmed.
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incident of power to condemn. Ky.St. §§ 3653,
4814d-1.

Municipal Corporations 268 309

268 Municipal Corporations
268IX Public Improvements

268IX(B) Preliminary Proceedings and Or-
dinances or Resolutions

268k309 k. Grant of Franchise or Priv-
ilege in General. Most Cited Cases
City water franchise, sold at council meeting on day
after holiday, on which regular meeting day fell, as
directed by valid ordinance previously passed, held
valid, regardless of validity of proceedings on day
of sale. Const. § 164; Ky.St. § 3636.

Municipal Corporations 268 309

268 Municipal Corporations
268IX Public Improvements

268IX(B) Preliminary Proceedings and Or-
dinances or Resolutions

268k309 k. Grant of Franchise or Priv-
ilege in General. Most Cited Cases
City water franchise held valid, though language of
ordinance directing sale thereof indicated that coun-
cil proceeded on theory that franchise could not be
granted until after sale thereof.
*601 Rodes & Harlin, of Bowling Green, Charles
E. Whittle, of Brownsville, Dowling & Baird, of
Munfordville, Walter C. Gibbons, of Horse Cave,
and C. B. Larimore, of Munfordville, for appel-
lants.

Woodward, Hamilton & Hobson and Oldham
Clarke, all of Louisville, and Mouser & Wilson, of
Horse Cave, for appellees.

RATLIFF, Justice.

The appellants, Dr. H. B. Thomas, Mrs. Carrie
Thomas, his wife, Mary Thomas Austin, Ruth
Thomas Pohl, and her husband, “Doc” Pohl, own a
tract of land in Horse Cave, a city of the fifth class
(hereinafter called the city), on which is located the

entrance to Hidden River Cave. This cave extends
under a large part of the city and appellants take
people through it for admission fees. The cave has
two main avenues, and a stream of water flows
along the winding course of each avenue. A short
distance below the confluence of the streams, the
appellants maintain a dam, and from the water of
this dam appellants pump water for the use of their
families and a number of tenants living near the en-
trance to the cave. For a number of years appellants
sold water from this pool to the people of the city,
and from 1930 to 1932 he leased this water system
and water rights to the Horse Cave Water Com-
pany, a corporation which had a franchise until Oc-
tober, 1932, to furnish water to the people of the
city.

It is claimed by appellees that no suitable water
supply had ever been available to the citizens of the
city and the water furnished had always been con-
taminated and under condemnation by the State
Board of Health, and inadequate for fire protection.
Because of these conditions, the mayor and city
council undertook to create and sell a franchise for
the purpose of maintaining and operating a system
of waterworks for the city.

At a regular meeting of the city council on May 25,
1932, an ordinance was introduced to create and
sell a 20-year franchise, which ordinance was read
and copied into the record book and ordered to lie
until the next regular meeting, June 20, 1932. On
June 20, 1932, the city council met in regular ses-
sion, and the minutes of this meeting recite that the
purpose of the meeting was to act on an ordinance,
115 N. S., directing the sale of a franchise, and fur-
ther recites: “And on motion of J. D. Reynolds,
seconded by C. D. Branstetter, said ordinance, 115
N. S., was put upon passage and adopted by unan-
imous aye vote and ordered spread upon the record
as follows: ***”

The council directed the mayor to advertise*602 the
franchise to be sold on the 5th day of July, 1932, to
the highest and best bidder. Notice of the sale of the
franchise was duly advertised as required by law
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and same was sold to W. L. McComas on July 5,
1932, which was at a purported regular meeting,
and again adopted and copied into the records and
recited that W. L. McComas was the purchaser
thereof.

On September 6, 1932, at a regular meeting of the
council, the purchaser, McComas, filed his written
acceptance of the franchise, and the same was noted
upon the records of the council.

It is alleged in the petition that pursuant to the fran-
chise contract McComas immediately began the
construction of the water system and spent approx-
imately the sum of $30,000 in the construction of a
reservoir, filteration plant, pipe lines, etc., and in
obtaining leases to drill and in drilling numerous
wells in the city; but that he was unable to locate a
water supply sufficient for the needs of the people
of the city and to give adequate fire protection, un-
less an examination and survey be made of the ap-
pellant's property by exploring the subterranean
streams and caves and if permitted to make such in-
spections and surveys, including an exploration of
the streams and cave owned by Dr. Thomas, to
which he (Thomas) objected and refused to permit
McComas, his agents or employees, to enter his
premises or to make said survey. Then the city
council directed and authorized the institution of
this suit for the purpose of obtaining an injunction
against Dr. Thomas enjoining and restraining him
from preventing or interfering with the appellees,
plaintiffs below, from entering his said premises for
the purpose of locating a supply of water, prelimin-
ary to condemnation proceedings to acquire a sup-
ply of water for the purpose of carrying into effect
the franchise.

Upon the verified petition, the Hart circuit court
entered an order enjoining the appellants from pre-
venting or interfering with appellees entering upon
the land and other premises of Dr. Thomas for the
purpose of making necessary preliminary examina-
tions and survey for the purpose of locating a
source of water for purposes above stated. Appel-
lants, defendants below, applied to Chief Justice

DIETZMAN for an order dissolving the temporary
injunction, and on December 13, 1932, Judge DI-
ETZMAN, then Chief Justice, entered an order dis-
solving the temporary injunction and directed that
proof be taken and the case submitted on its merits.

The issues were made up, proof taken by the re-
spective parties, and upon final hearing before the
Hart circuit court, Judge Fulton rendered a judg-
ment adjudging the appellees, plaintiffs below, the
relief prayed for in the petition. This appeal results.

Three questions for determination are presented: (1)
The validity of the franchise; (2) the right of the
city to make a preliminary survey without showing
by its records that it intends to condemn and con-
struct a water plant; and (3) the right to restrain the
owner of property from interfering with the right of
a municipal corporation or a franchise holder to
make a preliminary survey to locate water to supply
the public need. These topics will be discussed in
order.

1. The meetings and proceedings of the city council
on May 25 and June 20 are not questioned by ap-
pellants. The only objection offered to the validity
of the franchise is that the meeting of July 5, 1932,
was not a regular meeting of the city council. It is
insisted that July 4 was the regular meeting date of
the council as fixed by ordinance, and because of it
being a holiday, the meeting was postponed to July
5, and the proceedings had on that day were invalid,
and for which reason the franchise is void for want
of conformity to the Constitution and statutes relat-
ing to the granting of a franchise. It is insisted for
appellees that because of the regular meeting of the
council falling on a holiday (July 4) it could hold
its meeting the day following with the same effect
as if it had been held the previous day had it not
been a holiday. Counsel for the respective parties
argue this question at length in their briefs, but for
the purpose of determining the validity of the fran-
chise, it is not necessary for us to pass on that ques-
tion. It is our view that it is immaterial whether or
not the proceedings of the council of July 5 were
valid or invalid in so far as the validity of the fran-
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chise is concerned. On May 25, 1932, the ordinance
was introduced and read and laid over to June 20,
following, on which date it was reintroduced and
read and directed the sale of the franchise and dir-
ected the mayor to advertise the franchise to be sold
on the 5th day of July, which was done, and McCo-
mas, the successful bidder, became the purchaser
thereof. On September 6, 1932, at a regular meeting
of the council, McComas filed his written accept-
ance of the franchise.

In the case of Cumberland Tel. & Tel. Co. v. City
of Hickman, 129 Ky. 220, 111 S. W. 311, 314, 33
Ky. Law Rep. 730, the initial ordinance was passed
on August 16, 1894, in which it was ordered that
the city clerk advertise for the public sale of a fran-
chise on September 3, 1894, which was the date of
the next regular meeting of the council. The ordin-
ance introduced at the first meeting (August 16) de-
tailed the provisions of the franchise to be granted,
and was laid over until September 3 meeting. In the
meantime the sale of the franchise was duly advert-
ised and made and the bid reported to the council
for action at the September 3 meeting, which was
more than five days after the *603 introduction of
the initial ordinance. The bid was accepted and ap-
proved by the council at the September 3 meeting
and the ordinance introduced on August 16 was ad-
opted. The franchise became involved in litigation
and, inter alia, the validity of the franchise was
brought into question on the ground that the pro-
ceedings of the council in granting the franchise
were not in conformity with the requirements of
section 164 of the Constitution of Kentucky and
section 3636 of the Kentucky Statutes.

On an appeal to this court, the franchise was held
valid. The court said: “The Constitution (section
164) indicates that the city should first advertise for
bids, which includes the necessity of setting forth
the nature of the proposed franchise, and the terms
in which it is to be exercised, then expose the pro-
posed franchise for sale publicly to the highest and
best bidder, then, if the bids are acceptable, and one
is accepted, grant the franchise to the accepted bid-

der. The statute amplifying the procedure *** re-
quires the ordinance or resolution granting the fran-
chise to be accepted only at a regular meeting of the
council, after it shall have been introduced and laid
over for at least five days. The procedure in the
case at bar measures exactly up to these require-
ments.”The case supra is analogous to the case at
bar.

The ordinance introduced May 25, 1932, defining
the franchise which the city intended to grant, was
introduced at a meeting held more than five days
before the regular meeting (June 20, 1932) at which
it was passed. The initial ordinance, May 25, direc-
ted the proposed franchise to be advertised for pub-
lic competitive sale, which was done. The bid was
accepted and the council in regular session adopted
the ordinance granting the franchise. These pro-
ceedings were all that were necessary in contempla-
tion of the Constitution and statute, supra, and the
meeting held on July 5, in so far as the granting of
the franchise was concerned, was so much surplus-
age and unnecessary to perfect the validity of the
franchise. To the same effect, Eastern Kentucky
Home Tel. Co. v. Hatcher, 166 Ky. 176, 176 S. W.
7; Union Light, Heat & Power Co. v. City of Cov-
ington, 246 Ky. 663, 55 S.W.(2d) 667, 669.

It is argued for appellant that the cases of the Cum-
berland Tel. & Tel. Co. v. City of Hickman,Eastern
Kentucky Home Tel. Co. v. Hatcher, and Union
Light, etc., Co. v. City of Covington, supra, do not
apply to the instant case, because the proceedings
of the council evidenced its determination not to
grant this franchise until after a sale, and in support
of this contention, it quotes from the ordinance ad-
opted June 20, 1932, as follows: “After the sale and
purchase of this franchise and after ratification and
confirmation thereof, the city council shall pass an
ordinance in due and regular form granting a fran-
chise as defined above to the purchaser thereof
***.”

The language of the ordinance above quoted and
the procedure taken by the council apparently war-
rants the inference that the council may have pro-
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ceeded upon the theory that as a matter of law the
franchise could not be “granted” until after it had
been sold and a bid accepted therefor. The fallacy
of this reasoning is that there could be no sale or
purchase of a franchise until one was granted. Cum-
berland Telephone, etc., v. City of Hickman, supra.

In the Union Light, etc., Co. v. City of Covington,
supra, the court said: “It thus appears that the mean-
ing of the phrase ‘granting a franchise’ in the Stat-
utes governing the method of the passage of such
ordinances has been held by this court to be syn-
onymous with ‘defining’ or ‘creating’ a fran-
chise.”And citing the Hickman Case, supra.

It follows then that as a legal proposition the pas-
sage of the ordinance of June 20, 1932, pursuant to
the initial ordinance, May 25, 1932, was the
“granting” of the franchise. The apparent intention
of the council is not controlling herein. The ques-
tion is whether or not the proceedings had were suf-
ficient to satisfy the provisions of the Constitution
and statute pertaining thereto. It is our conclusion
that the proceedings had on May 25 and June 20,
1932, followed by a sale of the franchise and ac-
ceptance thereof by the bidder, were all that was
necessary and that the franchise thus granted and
sold to McComas is valid.

2. But it is contended by appellants that in no event
is this action maintainable because of the failure of
the city of Horse Cave to take the preliminary steps
for the preliminary survey in the manner prescribed
by section 3653 of the 1930 edition of Carroll's
Kentucky Statutes, saying: “Whenever property is
needed for municipal purposes, and an ordinance is
enacted so declaring, the proper authorities of the
city or town may, if compensation therefor can not
be agreed upon, proceed to condemn the same in
the manner provided for the condemnation of land
for railroad purposes.”

It will be noted that the requisite steps therein re-
quired is a condition precedent to the actual filing
of condemnation proceeding by the city prior to the
actual filing of a condemnation action by it. And it

is doubtful if a preceding enactment of an ordin-
ance is required by that section before a preliminary
survey may be made by the city in order to determ-
ine the essential element for condemnation, of ne-
cessity, since the purpose of the preliminary survey
is to first determine whether condemnation pro-
ceedings may be resorted to. But without determin-
ing the question, we have concluded that, since the
city in this case is only a nominal party (McComas
*604 being the real one), it is unnecessary to de-
termine that question.

The further point is made for appellant that even
though McComas be the holder of a valid franchise,
he, as an individual, is not invested with the power
of eminent domain and that such power is granted
only to corporations, companies or associations.
But this position is untenable. Section 457 of the
Kentucky Statutes provides, among other things,
that: “The words ‘corporation,’ ‘company,’ may be
construed as including any corporation, company,
person, persons, partnership, joint stock company
or association.”Section 4814d-1 authorizes all cor-
porations or companies organized for the purpose
of constructing, maintaining, or operating water-
works for the supply of water to a municipality, to
condemn land and material for that purpose. These
two sections of the Statutes, supra, when read to-
gether, invest an individual franchise holder with
the power of condemnation for a public purpose. It
is our conclusion that McComas, being the holder
of a valid franchise, is invested with the same
power of condemnation as a corporation or associ-
ation, and has the right to acquire, by condemnation
proceedings if necessary, such land or other prop-
erty as may be necessary to carry into effect his
franchise contract.

3. Lastly, it is insisted for appellant that appellee
has no right or authority to enter upon and explore
land with the view of condemnation purposes be-
fore the actual institution of such condemnation
proceedings. Counsel do not cite us to any author-
ity, nor we know of none, conferring upon an indi-
vidual holder of a franchise the right of preliminary
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survey and examination as an incident or right pre-
cedent to the institution of condemnation proceed-
ings, but the trend of authorities is to the effect that
all corporations or persons possessed of the right of
eminent domain are invested with the right and au-
thority to enter upon private property for the pur-
pose of making surveys preliminary to the institu-
tion of condemnation proceedings for the purpose
of acquiring such property as may be necessary in
the exercise of its franchise right.

In the case of Ward v. Toledo, N. & C. R. Co., 1
Ohio Dec. (Reprint) 553, the court said: “The legis-
lature, it is conceded may impart to the railroad
company the right of eminent domain upon and
over the lands of this state, for the purpose of pub-
lic improvements. The right of survey and examina-
tion is an incident of the right of appropriation, and
necessary to its proper exercise. It is not known
how a company could very well determine upon the
right of appropriating the soil upon which to con-
struct its road, unless it has the prior right of exam-
ination for that purpose.”To the same effect is the
case of Litchfield v. Bond, 186 N. Y. 66, 78 N. E.
719.In Fox v. Western R. R. Co., 31 Cal. 538, the
court said: “If a railroad is to be constructed, a sur-
vey must be made before the corporation can de-
termine the precise land which will be required; and
the corporation may lawfully enter for that purpose
and may lawfully do what would otherwise be a
trespass.”The same rule is adhered to and reiterated
in 20 C. J. 680, 51 C. J. 494; Kincaid v. United
States (D. C.) 35 F.(2d) 235, 247.

Railroad companies and other holders of special
privileges being invested with this right, we con-
ceive of no reason why the same rule should not ap-
ply to all corporations, associations, person, or per-
sons invested with the power of eminent domain.
The basic question is the right of a holder of a fran-
chise to acquire by condemnation, if necessary,
such property as may be necessary for the effective
operation of the franchise. Before the institution of
condemnation proceedings, it is necessary that the
exact location, amount, and description of the prop-

erty sought to be condemned, be definitely ascer-
tained, and in such circumstances, if these prelimin-
ary steps be denied, it would be at least difficult, if
not impossible, to successfully carry out such con-
demnation proceedings. We do not conceive that
the Legislature intended to make a useless gesture
by granting a privilege without any power, ex-
pressed or implied, to carry such privilege into ef-
fect and operation.

In view of the authorities herein cited and what has
been said, it follows that the right of entry upon
property, in good faith, for the purpose of making a
preliminary survey and investigation with the view
of condemnation, is a necessary right and incident
preliminary of the right precedent to condemnation.

It is further insisted that the survey and entrance of
Dr. Thomas' property is not necessary to find or
locate a sufficient supply of water for the city. This,
however, was a question of fact to be determined
from the proof, and the chancellor found this survey
and investigation to be necessary. The proof amply
sustains the chancellor's conclusions with respect
thereto. In view of the well-established rule of this
court, that a finding of fact by a trial court will not
be interfered with by this court, unless there be no
evidence to sustain such finding or that such find-
ing be flagrantly against the weight of evidence,
this court will not disturb his finding with respect
thereto.

The judgment is affirmed.

Whole Court sitting, except RICHARDSON, J.

Ky.App. 1933.
Thomas v. City of Horse Cave
249 Ky. 713, 61 S.W.2d 601

END OF DOCUMENT

61 S.W.2d 601 Page 6
249 Ky. 713, 61 S.W.2d 601
(Cite as: 249 Ky. 713, 61 S.W.2d 601)

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1295&FindType=Y&SerialNum=1853006157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1295&FindType=Y&SerialNum=1853006157
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1906004809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=577&FindType=Y&SerialNum=1906004809
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=220&FindType=Y&SerialNum=1867002128
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1929124489&ReferencePosition=247
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=350&FindType=Y&ReferencePositionType=S&SerialNum=1929124489&ReferencePosition=247

